Occupational Health Nursing Interventions to Reduce Third-Party Liability in Workplace Injuries
by Kayla L. Delk E ach year workers are injured on the job and many are unable to return to work due to those injuries. While temporarily absent from work, employees may receive workers' compensation, which provides half to two thirds of an employee's average weekly wage as well as health care expenses (Larson, 2011) . Because workers' compensation income is only a portion of employees' expected income, many employees file civil suits against a third party who may be at fault for their injuries. For example, an employee injured at work by a machine may sue the manufacturer of the machine for negligence in designing or maintaining the machine. The third party, in defense, may then point to employee error in operation or employer negligence in supervision. Third-party liability claims may take years and substantial financial resources to litigate, leaving the injured employee to live on limited income. Whether the injury is the fault of the employee, the employer, or a third party, occupational health nurses can be integral in reducing the number of arduous and drawn-out legal battles resulting from workplace injuries. This article examines general workers' compensation principles and interventions occupational health nurses can institute to save employees from injury and prevent the need for litigation.
OvERvIEW Of WORkERs' COMPENsATION LAW
Each state has its own workers' compensation law; however, workers' compensation acts often have aspects that are common to all states. This article uses Larson's Workers' Compensation Law, "the premier source for analysis of workers' compensation law," to address generalized principles of workers' compensation law (LexisNexis, 2011). Larson's has been "used by all state commissions and cited, with great frequency, by courts in all states" (LexisNexis, 2011) .
The typical workers' compensation act includes the basic principle that an employee is automatically entitled to particular benefits whenever the employee is injured during the course of employment (Larson, 2011) . This entitlement to benefits creates a situation where, in exchange for automatic benefits after an injury occurs during employment, the employee cannot sue the employer for any damages resulting from the injury (Larson, 2011) . Therefore, the concepts of "negligence and fault are largely immaterial" because the employee receives workers' compensation regardless of whether the employee's negligence contributed to the injury, and the employer pays the benefits even if the employer This article explores general principles of workers' compensation law and the ability to sue third parties for employee injuries by using case law and the treatise Larson's Workers' Compensation Law. This overview provides occupational health nurses with a background on workers' compensation law, who is liable for employee injuries, and how recovery from third parties is distributed between the employer or insurer and the employee. The author then explores interventions that occupational health nurses can implement to reduce employee injury and employer costs for providing workers' compensation. The goal of this article is to stimulate occupational health nurses' critical-thinking and problem-solving skills so they may identify risks and implement costeffective solutions that will prevent injuries to employees.
professional practice had no fault for the injury (Larson, 2011, §1.01(b) ). The immunity provision for employers does not extend to third parties, however, so the employee can sue third parties whose negligence may have caused the accident (Larson, 2011) . Third parties include equipment manufacturers and distributors and owners or occupiers of the land where the work occurs (Larson, 2011) . In many states, the third party must be completely independent of the employer, meaning a coworker or other individual employed by the employer could not be sued as a third party (Larson, 2011) . Immunity to suits does not extend to negligent third parties because legislatures have consistently communicated "that the ultimate loss from wrongdoing should fall upon the wrongdoer" (Larson, 2011, §110.01) . Therefore, if the negligence of the equipment manufacturer or the property owner caused the employee's injury, legislatures have agreed that the negligent parties should be responsible for paying damages and making the injured employee whole. Because third parties have no immunity, the employee will often sue negligent third parties for damages because workers' compensation benefits only provide a portion of the employee's wage. Although the employee has the right to sue, the employer or the employer's insurer will subrogate the employee (i.e., the insurer will take the place of the employee) and file the third-party claim to recover compensation benefits that the employer or the employer's insurer has paid to the injured employee (Larson, 2011) .
dIvIsION Of THIRd-PARTy RECOvERy
If an employee or subrogee sues a negligent third party and the party is required to pay damages, the damages recovered must first go to reimburse the employer or employer's insurer for workers' compensation benefits. The concept behind this requirement is that it "is fair to everyone concerned: the employer, who, in a fault sense, is neutral, comes out even; the third person pays exactly the damages he or she would ordinarily pay . . . and the employee gets a fuller reimbursement for actual damages sustained than under the compensation system alone" (Larson, 2011, §110.02 ). This is not always the case, however, because some states allow the employee to keep a portion or all of the recovery if the recovery is less than the amount of workers' compensation provided. In Giles v. Schindler Elevator Corporation (2001) , an Ohio Court of Appeals case, a nurse suffered back injuries when she attempted to move a patient onto an elevator that had not stopped flush with the floor. The nurse was paid $36,000 in health care expenses and more than $25,000 in wages. The nurse's civil suit against the elevator company settled for $30,000. The court allowed the nurse to keep the entire amount of recovery.
A third-party suit may be unsuccessful if the third party can blame another for the employee's injury. For example, a third party may argue that the employee was negligent in the use of a machine or the employer was negligent in its practices, and a judge or jury may find that the employee's or employer's negligence is the cause of the injury rather than negligence by the third party. An unfortunate consequence of unsuccessful third-party liability suits that result in little to no recovery is employers are not reimbursed for compensation paid to the injured employee. Because employers are required to secure compensation liability through private or state-fund insurance, the burden of compensation liability cannot remain with the employer and must be passed on to the consumer (Larson, 2011) . Therefore, as compensation premiums rise due to increased workplace injuries, the increase is reflected in the price of the product.
dIsCUssION
Many workplace injuries can be prevented through risk management procedures. Occupational health nurses can advocate prevention and implement cost-effective safety programs. Also, occupational health nurses can recognize workplace hazards and use critical thinking and problem solving to implement solutions.
A priority of any nursing specialty is prevention. Nurses working in hospitals implement procedures that prevent the spread of infectious diseases or the advancement of chronic disease. Occupational health nurses are no different because they recognize hazards in the workplace and reduce or eliminate those hazards through preventive measures. The best way to identify hazards is to visit the workplace. By taking an onsite tour of the facility or workplace, the nurse is able to visually identify potential hazards in the facility or improper techniques and methods used by the employees. On visual inspection, the occupational health nurse may find that personal protective equipment would prevent an inhalation injury or that moving frequently used equipment to a lower shelf would prevent a possible fall from the ladder during retrieval. Simple cost-effective strategies can make a critical difference in preventing employee injury. These interventions are easier for nurses to implement with little resistance from the employer; however, sometimes nurses will be required to identify hazards whose containment or elimination will cost more money for the employer. For example, in Mesman v. Crane Pro Services (2005) , an employee was injured when a load of sheet metal fell on him after the spreader beam struck the cab of the crane and released the load of sheet metal. The crane had recently been remodeled and a hand-held remote had been rigged to control the crane from the ground, thereby rendering the cab useless. The remote was rigged with an emergency stop button and up and down controls, but switching direction from up or down had a 3-second delay to reduce wear and tear on the crane. Workers recognized that the clearance between the cab and the ground was low, but continued to use the crane. The worker operating the hand-held remote noticed that the crane was about to strike the cab and pressed the down button, but the professional practice delay allowed the crane to continue and hit the cab, releasing the sheet metal. An occupational health nurse might have intervened in this situation to prevent harm to the employee by notifying the employer of the hazard and recommending the cab be removed. At a minimum, the nurse could have recommended that the delay be shortened or removed when changing the crane's direction. These are more costly solutions, but are less expensive than paying a portion of an employee's wages and all health care expenses.
In addition to identifying workplace hazards, nurses can identify improper techniques and methods used by employees. Although fault is not an issue in workers' compensation, the nurse could reduce injury to employees or, at the very least, if injury is inevitable, prevent employees' negligence from resulting in an unsuccessful third-party claim. If the nurse notices employees using improper techniques or methods when operating equipment or completing work tasks, the nurse can implement a safety education program to teach proper technique. The nurse can ask a representative from the company that manufactures or distributes machinery to come to the workplace and demonstrate proper technique. Most manufacturers and distributors will likely come at little or no cost to the employer because manufacturers and distributors want to decrease their liability by ensuring employees know how to use machinery correctly and safely.
Finally, because workers' compensation laws and third-party liability relating to workers' compensation are state-specific, the occupational health nurse could schedule a local attorney to discuss the state's workers' compensation laws with company executives, managers, and other employees. The attorney can provide information and resources and may be willing to assess the facility for liability risks, if the attorney is familiar with specific workplace hazards. Also, many states provide codes free online that detail the state's laws; the nurse can access state workers' compensation laws on the Internet.
CONCLUsION
Workers' compensation laws vary by state, but some principles are included in every state. An injured employee receives automatic compensation if injured on the job and cannot sue the employer for any damages; however, the employee can sue a third party. The insurer or employer may subrogate and sue the third party. The third party will argue that the injury is the fault of the employee's or the employer's negligence, which may reduce the settlement amount if the third party succeeds. Usually, the recovery amount first goes to the employer or insurer and then the rest goes to the employee. Occupational health nurses can prevent injuries to employees or reduce the negligence of the employee or employer so the settlement amount is not reduced. Occupational health nurses are familiar with the workplace; this knowledge allows them to identify hazardous situations or practices and implement cost-effective programs to reduce or eliminate injury. Occupational health nurses can eliminate injuries to employees, saving employers or insurers money, preventing third parties from litigating claims, and saving consumers money by containing the cost of products.
